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Page 1 — PETITION FOR REVIEW OF BALLOT TITLE AND

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF CLACKAMAS

SCOTT HANDLEY and JOEY HANDLEY,
Petitioners,
V.
LAKE OSWEGO CITY COUNCIL, JASON
LOQOS, Lake Oswego City Attorney, and
MARTHA BENNETT, Lake Oswego City

Manager,

Respondents.

No.

PETITION FOR REVIEW OF
BALLOT TITLE AND
EXPLANATORY STATEMENT
(ORS 250.296)

PETITION FOR DECLARATORY
JUDGMENT AND INJUNCTIVE
RELIEF (ORS 28.010)

NOT SUBJECT TO MANDATORY
ARBITRATION

FEE AUTHORITY: ORS 21.135

NATURE OF ACTION

1.

This is a Petition to Review the Ballot Title and Explanatory Statement prepared

by the Lake Oswego City Council, in consultation with a private political consulting

team Praxis Political, for a charter amendment it is referring to the voters. This measure

was approved and referred to the voters by Respondents on August 3, 2021, after a

citizen-initiated measure qualified for the ballot, Measure 3-568. This Petition for

Review is brought pursuant to ORS 250.296 and ORS 28.010.

PARTIES
2.

Petitioners, Scott and Joey Handley are the Chief Petitioners for Measure 3-568

(formerly designated as IP 2020IN-1), an initiative to designate certain city parks as

EXPLANATORY STATEMENT (ORS 250.296)

BENNETT HARTMAN, LLP
210 SW Morrison Street, Suite 500
Portland, Oregon 97204
office: 503.227.4600 | fax: 503.248.6800



1 “Nature Preserves” and protect them from certain development. They are electors
2 living in City of Lake Oswego. They therefore have standing to file this Petition for
3 Review. ORS 250.296.
4 3.
5 Respondent, Lake Oswego City Council is the governing body of the City of Lake
6 Oswego and, through their political consultant, prepared the ballot title and explanatory
7  statement for this competing city-referred measure. Respondent Jason Loos is the Lake
8 Oswego City Attorney and Martha Bennett is the Lake Oswego City Manager. Pursuant
9 to Lake Oswego City Code 11.04.367, one of them is responsible for preparing the
10 Explanatory Statement.
11 FACTS
12 4.
13 On or about November 14, 2019, Petitioners Scott and Joey Handley filed a
14 prospective initiative petition with the Lake Oswego City Records, the elections official
15 for the City of Lake Oswego. A true and correct copy of that initiative is attached as Ex.
16 A to this petition.
17 5.
18 On or about December 2, 2019, the City Attorney prepared a ballot title for
19 2020IN-1. Petitioners are grassroots organizers without expertise in the ballot title
20 review process. Rather than spend time challenging the ballot title, they focused on
21 gathering signatures. A true and correct copy of the initiative petition used to collect
22 signatures, including the ballot title, is attached as Ex. B.
23 6.
24 On or about June 9, 2021 and June 21, 2021, Petitioners submitted their petition
25 with 4,588 and 124 signatures, respectively. On June 23, 2021, the Clackamas County
26  Election Office determined that 2020IN-1 qualified for the November 2021 ballot.
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Page 3 — PETITION FOR REVIEW OF BALLOT TITLE AND

7.

On or about August 3, 2021, Respondent Lake Oswego City Council adopted a
resolution referring to voters a competing charter amendment. A true and correct copy
of the resolution referring the proposed charter amendment and supporting documents
are attached as Ex. C. to this Petition.

8.

On or about August 4, 2021, that charter amendment and ballot title for the City’s
competing referral were filed with the City Recorder, who is the elections officer for the
City of Lake Oswego. A true and correct copy of that filing is attached as Ex. D to this
petition.

9.

This Petition for review is filed within seven business days of the title being filed

with the City Recorder and is therefore timely pursuant to ORS 250.296.
10.

As set out more fully in Petitioners’ Memorandum in Support of this Petition, all
sections of the ballot title fail to comply with the requirements of ORS 250.035(1)(c). For
example, the caption does not reasonably identify the subject of the measure but rather
uses grand generalizations of intent — “allows access to nature” -- that are obvious
politically motivated. This bias can be clearly seen when contrasted to the caption
written by the City Attorney for 2020IN-1: “Restricts improvements on certain Lake
Oswego park properties.” The subject of both measures is to limit development in
certain city-owned parks to preserve them for public enjoyment and use. There is no
reason, other than sloganeering, for the caption to describe them so differently. That
bias continues throughout the ballot title.

/1]
/1]
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Page 4 — PETITION FOR REVIEW OF BALLOT TITLE AND

11.

Petitioners seek the following alternative Ballot Title and Summary:

CAPTION: Limits certain development in “natural areas”
of city parks, designated later.

QUESTION: Should Lake Oswego’s Charter be amended
to: limit certain development in “natural areas” of city parks,
designated later; allow modification?

SUMMARY: This city-referred charter amendment limits
development in later-designated “natural areas” of Springbrook
Park; Cooks Butte Park; Woodmont Nature Park; Hallinan Woods;
Stevens Meadow; Bryant Woods; Canal Acres; Cornell Natural
Area; Glenmorrie Greenway; Kerr Open SEace; Lamont Springs;
River Run I and II; Southshore; Kelly Creek; Pennington Park;
Sunny Slope; and the natural areas of West Waluga, East Waluga,
George Rogers, Iron Mountain and Freepons Parks. City Council
must adopt map of “natural areas” within 60 days of ratification.

"Natural areas" are managed to protect water quality, wildlife
habitat, wildfire prevention, aesthetic values, and ecological
function and to allow trails for walking, hiking, wheelchairs/
mobility devices, horseback riding and non-motorized bicycles.
Measure prohibits construction of new athletic facilities, public
roads, and certain telecommunications facilities. Allows
maintenance of existing facilities/structures/roads Frovided
footprint does not increase. Parking lots, non-public roads and
“other uses and facilities” allowed after adoption of Master Plan,
with public involvement. Removes certain development
limitations for Springbrook Park. If this measure and citizen-
initiated Measure 3-568 both pass, measure with most vote wins.

12.
The Explanatory Statement drafted by Respondent City Council fails to meet the

requirements of ORS 251.345. It is not an “impartial, simple and understandable
statement explaining the measure and its effect.” See also, Form SEL 801 (providing for
explanatory statement of “500 words that impartially explains the measure and its
effect.” Rather, it reads as a political advertisement, with three full paragraphs
describing the purported public input and what City leaders “intended” by referring

this measure.

/11

BENNETT HARTMAN, LLP
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13.

1
) Petitioners seek the following alternative Explanatory Statement for the City-
Referred Measure?.
3
Measure X repeals and replaces Chapter X of the existing Charter to
4 "preserve, protect, restore, and maintain the scenic and aesthetic
qualities, ecological functions, water quality and wildlife habitat of
5 Natural Areas that are owned by the City of Lake Oswego while
also allowing for their use and enjoyment." The measure was
6 referred to the voters by the Lake Oswego City Council after a
citizen-initiated Measure X seeking to create and protect “Nature
7 Preserves” qualified for the ballot.
8 Measure X requires the City Council to adopt a map designating
“natural areas” within the following city-owned parks within 60
9 days of ratification: Springbrook Park; Cooks Butte Park;
Woodmont Nature Park; Hallinan Woods; Stevens Meadow; Bryant
10 Woods; Canal Acres; Cornell Natural Area; Glenmorrie Greenway;
Kerr Open Space; Lamont Springs; River Run I and II; Southshore;
11 Kelly Creek; Pennington Park; Sunny Slope; and the natural areas
of West Waluga, East Waluga, George Rogers, Iron Mountain and
12 Freepons Parks.
13 Under Measure X, the following activities are allowed in
designated “Nature Areas.”
14
* Maintenance, stewardship, and education activities that
15 promote ecological restoration and enhancement, eliminate
Invasive species, restore native species, and mitigate fire
16 hazards.
* Maintenance and renovation of trails for walking, hiking,
17 wheelchairs and mobility devices, horseback riding, and
non- motorized bicycle travel.
18 ¢ Construction of new trails after an environmental
assessment and review by the Parks, Recreation
19 Natural Resources Advisory Board.
* Construction, maintenance, renovation, and replacement
20 of picnic and sanitary facilities, boardwalks, benches, and
interpretive displays where appropriate.
21
The Charter Amendment would prohibit construction of new
22 athletic facilities, commercial logging, construction of new public
streets and roads, and construction or installation of certain
23 telecommunications facilities in designated Natural Areas.
24
25
% 1 The competing city-referred measure has not tyet been assigned a measure
number. Accordingly, petitioners refer to it in the draft materials as “Measure X.”
Page 5 — PETITION FOR REVIEW OF BALLOT TITLE AND BENNEIT HARTMAN, LLP
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Page 6 — PETITION FOR REVIEW OF BALLOT TITLE AND
EXPLANATORY STATEMENT (ORS 250.296)

Other uses and facilities related to restoration or access to Natural
Areas area allowed if City Council adopts a property-specific
master plan for the designated area. The Council must engage the
public in the development of the master plan, including
Neighborhood Associations and all property owners within 300
feet of the Natural Area.

This Charter Amendment replaces and reduces existing protections
for Springbrook Park.

* Removes prohibition on developing parking lots.

* Revises prohibition to develop any “road or trail for
motorized travel” to mean prohibition to develop any
“public street and road”.

* Removes prohibition on the removal of any tree for the
construction or development of any parking lot, road, or trail
for motorized travel.

The Lake Oswego City Council referred this competing measure to
the ballot after citizens filed their initiative with sufficient
signatures to calalify for the ballot as Measure X. If both this
measure and the citizen-initiative Measure 3-568 are approved,
only the measure with the greater number of affirmative votes will
become effective.

PRAYER FOR RELIEF
14.

As relief, Petitioners request that the Court issue a judgment finding that the
Ballot Title and Explanatory Statement prepared by Respondents do not comply with
the statutory standards set out in ORS 250.296 and ORS 251.345. In addition, they
request that the court rewrite the ballot title as proposed by Petitioners. Regarding the
Explanatory Statement, they request that the court strike it in its entirety or rewrite it as
proposed by Petitioners.

Dated this 13" day of August, 2021.

BENNETT HARTMAN, LLP
s/Margaret S. Olney

Margaret S. Olney, OSB 881359
margaretbennetthartman.com
Of Attorneys for Petitioners
Phone: (503) 227-4600

BENNETT HARTMAN, LLP
210 SW Morrison Street, Suite 500
Portland, Oregon 97204
office: 503.227.4600 | fax: 503.248.6800



1 CERTIFICATE OF SERVICE
2 I hereby certify that I served the foregoing PETITION FOR REVIEW OF
3 BALLOT TITLE AND EXPLANATORY STATEMENT (ORS 250.296):
4 Jason T Loos, OSB #165999 Kari Linder
5 Lake Oswego City Attorneys City Recorder/City Elections Officer
380 A Avenue klinder@lakeoswego.city
6 PO Box 369 CityRecorder@lakeoswego.city
7 Lake Oswego, Oregon 97034
o Email: jloos@ci.oswego.or.us
9 Of Attorneys for Respondents
10
11 by the following indicated method or methods:
12 0 by mailing a copy in a sealed, first-class postage-paid envelope, addressed
to the attorney(s) listed above, and deposited with the United States Postal
13 Service at Portland, Oregon, on the date set forth below.
14 0 by hand delivering a copy thereof to the attorney(s) listed above, on the
15 date set forth below.
16 o by faxing a copy to the fax number listed above.
X by emailing a copy thereof to the attorney(s) at the email address(s) shown
17 above, on the date set forth below.
18 0 by electronic means through the Court’s Case Management/Electronic
Case File system, which will send automatic notification of filing to each
19 person listed.
20 DATED this 13" day of August, 2021.
21 BENNETT HARTMAN, LLP
22
s/Margaret S. Olney
23 Margaret S. Olney, OSB 881359
24 margaretbennetthartman.com
Of Attorneys for Petitioners
25 Phone: (503) 227-4600
26
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Prospective Petition : Protect Lake Oswego's natural parks for the enjoyment of all residents,
visitors & future generations

[Attachment]

This initiative repeals and replaces “Chapter X - Park Development Limitations” in Lake
Oswego’s City Charter, Chapter 1, with expanded limitations for fifteen natural parks, including
Springbrook Park, and recommits the Lake Oswego community to protecting these natural
areas with development limited to only that necessary for the enjoyment of these open spaces.

Chapter 1 - LAKE OSWEGO CHARTER
CHAPTER X. PARK DEVELOPMENT LIMITATION

Section 41. Purpose.

The purpose of this Chapter is to preserve

Il ignated Nature Preserves that are own
the City of Lake Oswego, inclusive of the fifteen natural parks specified in this Chapter, as
natural areas for the enjoyment of all residents of and visitors to Lake Oswego. This Chapter
shall be interpreted liberally to achieve this purpose.

(Amended November 7, 1978.)

Section 42. Definitions.

As used in this Chapter:

Athletic Facility means any area, field, or building which is graded, leveled, constructed, or

equipped for use in sports or athletics. Fields for baseball, soccer, or football and courts of
tennis are examples of Athletic Facilities.

Telecommunlcatlons FaC|I|t¥ means any area, fleldi or building which is graded, leveled,

Antennas. Cellular Towers, Radio Masts and Towers, Satellite Dishes, and Emer

Communications Systems are examples of Telecommunications Facilities. This includes

Bryant Woods Park means the ark land owned b the City of Lake Oswego which is

referred t anal Acres” (27. “more o less. fo th thfhll Road, to the Wi
of Canal Road, and to the East of §¥camore Avenue, located at 19300 Canal Road).
ks Butte Park means th rk land own the City of Lak W which i mmonl

referred to as "Cooks Butte Park” (43 acres, more or less, located at 2100 Palisades Crest

Drive).

Cornell Natural Area means the park land owned by the City of Lake Oswego which is

treet, to th i of Larch Street, located at 16920 Cornell Street).

Page 1 of 4 Petition ID: 2020IN-1
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Prospective Petition : Protect Lake Oswego's natural parks for the enjoyment of all residents,
visitors & future generations

ific Hwy, to the North of Glennm rrlTrr e, located at 16540 Pacific Hwy),

mmnlrfrr "IrnM ntlnPrk”‘I res, mor I tth Nrth f Iron

Mountain Blvd, | t 2401 Iron Mountain Blv
Kerr n means th rk land own th ity of Lak which i mmonl
referred t “Kerr n ” (1 res, more or | to th ththvnntrt

of Lakeview Blvd, and to thg East of Brya nt Road. at thg corner of Lakeview Blvd and Bryant
R | t t 4 Lakeview Driv

River Run means th rkIn mpri f tw rcels (Riv: rR n East and River R nW t
wn the City of Lak which i mmonly referr “R|ern”1

River Run Driv 770 Rivers Edge Driv

South Shore Blvd).

Springbrook Park means the park land owned by the City of Lake Oswego which is commonly

referred to as "Springbrook Park" (52 acres, more or less, to the South of Country Club Road,
to the West and North of Wembley Park Road, and to the East of Boones Ferry Road). The term
"Springbrook Park" does not include the City of Lake Oswego existing indoor tennis facility
and adjoining parking lot.

tevens M ws means the tw rk lan wn the City of Lak W which i
mmnlrfrr t "Stevens M ws” and the “Stevens Homest " (27. res, mor

Wal Park - West m nth rkIn wn the City of Lak W which i

Page 2 of 4 Petition ID: 2020IN-1
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Prospective Petition : Protect Lake Oswego's natural parks for the enjoyment of all residents,
visitors & future generations

Section 43. Limitations on Development.

The City of Lake Oswego shall insure that all development within Springbreek-Park-a Nature
Preserve is consistent with the preservation of Springbreek-Park-a Nature Preserve as a natural
area available for public enjoyment.

To facilitate public access and use, the City of Lake Oswego may build trails for hiking, jogging,

horseback and bicycle riding, may provide benches and interpretive displays, and may provide
plcnlc and samtary faC|I|t|es within Sprmgbreeleparlea Naturg Prgggrvg To aggg§§ and ugg

hr rf mtrll : s a hIt n nrt in rtrmln nltntW|thth
natural conditions of a Nature Pr

The City of Lake Oswego shall not construct or develop (or allow any person to construct or

develop) any Athletic Facility, any Telecommunications Facility, or any parking lot, road, or trail
for motorized vehicles within Springbroek-Park-a Nature Preserve. The City of Lake Oswego

shall not cut (or allow any person to cut) any tree in Springbrook-Park-a Nature Preserve for the
purpose of facilitating the construction or development of any Athletic Facility, any

Telecommunications Facility, or any parking lot, road, or trail for motorized vehicles.
The Cit ka hall not construct or devel r allow an rson t nstruct or

g g Itg rg d in gn;; mgnngr that wou g f;;rthgr |mgg r gr be i gg nglgtgnt with the ngt;;rgl
conditions of a Nature Preserve.

(Amended November 7, 1978.)

Section 44. Effective Date.

This Chapter carries an effective date of Nevember #1978 (date initiative is ratified).
Section 45. Severability.

If a court should hold invalid or unconstitutional any clause or part of this Chapter, that holding

shall not affect the remaining parts of this Chapter which are not held invalid or
unconstitutional.

Page 3 of 4 Petition ID: 2020IN-1

EXHIBIT A
Page 3 of 4



Prospective Petition : Protect Lake Oswego's natural parks for the enjoyment of all residents,
visitors & future generations

Section 46. Application to Other Park.
Thls Chapter shaII apply to any other parkg ) con e¥gg Q¥ o] gggrtl owners to thg City of g g

nmint “he Parks. Recreation. and Natural Resources Board and/or the Director of Park
gng ec ggtlgn designating §ggh gthgr gg k as a “Ngtgrg Preserve” g d rgtlﬂgg by the Cit ¥

or (lvl acqwred by a bond issue after the effectlve date of this Chapter if (and onIy if) the voters
specifically designate such other park as subject to this Chapter. If any other park is
designated as subject to th|s Chapter then this Chapter shall apply to that park and if its name

(preceded by the word “er” "and") were added after-Springbrook-Park-throughout-Seetion43-to
the Nature Preserve definition of this Chapter.

(Amended November 7, 1978 [Note: from November 7, 1978 until June 30, 1980, this Chapter
was numbered XXV and included Sections 102 through 107]; Renumbered Chapter on July 1,
1980.)

Section 46A. Maximum Height of Structures in Residential Areas.

The City of Lake Oswego shall neither construct nor allow the construction of any structure
which is more than 50 feet in height within a residential zone, except for the construction of a
single symbolic appurtenance of a structure to 75 foot height. The City may, however,
construct or allow the construction of a lighting structure which is more than 50 feet in height in
a public park or school sports fields located in a residential zone. For purposes of this section
the height of a structure or of a part or appurtenance of a structure shall be measured from the
ground or sidewalk surface within a 5-foot horizontal distance of the exterior of the structure,
provided such sidewalk or ground surface is not more than 10 feet above the lowest grade as
defined by city ordinance; or, if such sidewalk or ground surface is more than 10 feet above
lowest grade, height shall be measured from a point 10 feet higher than the lowest grade, to
the top of the highest element of the building or structure.

(Amended May 19, 1987; March 24, 1992.)
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[l Initiative or [_] Referendum Petition
[ ] county: (MW City:  LAKE OSWEGO [] District:

Ballot Title or Measure Title

- Insert the final ballot title of the initiative or the title of the measure as enacted by the local governing body. If there is no title chief petitioners may supply one that
must include the number of the ordinance/resolution being referred and the date the local governing body adopted the ordinance/resolution.

CAPTION: Restricts improvements on certain Lake Oswego park properties.
QUESTION: Should the Lake Oswego City Charter be amended to restrict improvements on certain city park properties?
SUMMARY: This Charter amendment was placed on the ballot through an initiative petition.

« Applies initially to Bryant Woods Park, Canal Acres, Cooks Butte Park, Cornell Natural Area, Glenmorrie Greenway,
Hallinan Woods, Iron Mountain Park, Kerr Open Space, Lamont Springs Natural Area, River Run, Southshore Natural
Area, Springbrook Park, Stevens Homestead, Stevens Meadows, West Waluga Park, and Woodmont Natural Park.

* Designates these properties as “Nature Preserves.”

« Prohibits above-ground facilities or structures that would impair or be inconsistent with natural conditions. Also prohibits
hard-surface trails, parking lots, athletic fields or facilities, roads, trails for motorized vehicles, tree-cutting for certain
purposes, and telecommunications facilities. 100

« Previously-constructed facilities or structures may be maintained if not altered in any manner that further impairs or is
inconsistent with natural conditions. Allows soft-surface trails, benches, interpretive displays, and picnic and sanitary
facilities. Allows the city to implement previously-adopted park master plans.

« Applies the same restrictions to any park property acquired in the future, if designated as a “Nature Preserve” by the
conveying property owners, the city, or voters.

Text Proposed charter or ordinance or text of ordinance as enacted by local governing body. |i| Available from Circulator |:| Included below

Chief Petitioners Names and Residence Addresses

SCOTT HANDLEY JOEY HANDLEY
18360 DELENKA LANE 18360 DELENKA LANE
LAKE OSWEGO, OR 97034 LAKE OSWEGO, OR 97034

Instructions for Circulators

1 Only active registered voters of the county, city or district may sign the petition.

2 Have signers use a pen when signing petitions. Use a pen when you are certifying petitions.

3 Only one circulator may collect signatures on any one signature sheet of the petition.

4 You must personally witness all signatures you collect and you should not collect additional signatures on the petition sheet once you have signed
and dated the circulator certification.

5 Itis against the law for circulators to:

Circulate a petition containing a false signature.

Make false statements to any person who signs the petition or requests information about it.

Attempt to obtain the signature of a person who is not qualified to sign the petition.

Offer money or anything of value to another person to sign or not sign the petition.

Sell or offer to sell signature sheets.

Write, alter, correct, clarify or obscure any information about the signers unless the signer is disabled and requests assistance or the signer

initials after the changes are made.
— Accept compensation to circulate a petition that is based on the number of signatures obtained.

OWarning Violations of the circulator requirements may result in conviction of a felony with a fine of up to $125,000 and/or prison for up to 5 years.

il

Instructions for Signers

1 Only active Oregon voters may sign the petition. Sign your full name, as you did when you registered to vote.
2 Fillin the date you signed the petition, your printed name and residence address in the spaces provided. Only you may complete your optional
information.
3 Initial any changes the circulator makes to your printed name, residence address or date you signed the petition.
4 Use a pen when signing the petition.
5 Itis against the law for signers to:
— Sign another person’s name under any circumstances.
— Sign a petition more than one time.
— Sign a petition when you are not qualified to sign it.

Local Petition Cover Sheet SEL 369 rev. 01/16 ORS 250.015
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NOTICE OF RECEIPT OF BALLOT TITLE

A ballot title prepared by the City Attorney was filed with the Lake Oswego Elections Officer on August 4, 2021. The
prospective initiative petition complies with constitutional requirements.

Any registered voter may file a petition for review of the ballot title with the Clackamas County Circuit Court no later
than August 13, 2021 (the 7' business day after the ballot title was filed with the City Elections Officer) under ORS
250.296. The voter must notify the City Elections Officer (City Recorder) in writing that the petition for review has been
filed. That notice must be given by no later than 5:00 p.m. on the next business day following the day the petition for
review is filed with the Circuit Court.

The ballot title is:

CAPTION:

Amends Charter; protects natural areas; allows access to nature.

QUESTION:
Shall the City of Lake Oswego amend its Charter to protect natural areas, habitat, water quality, and access to nature?

SUMMARY:
This measure would revise Chapter X of the Lake Oswego Charter and rename it “Preservation of Natural Areas”.

This section of the City’s Charter would ensure that Springbrook Park; Cooks Butte Park; Woodmont Nature Park;
Hallinan Woods; Stevens Meadow; Bryant Woods; Canal Acres; Cornell Natural Area; Glenmorrie Greenway; Kerr Open
Space; Lamont Springs; River Run | and Il; Southshore; Kelly Creek; Pennington Park; Sunny Slope; and the natural areas
of West Waluga, East Waluga, George Rogers, Iron Mountain and Freepons Parks are managed to protect water quality,
wildlife habitat, wildfire prevention and containment, aesthetic values, and ecological function and to allow trails
accessible to people with different physical abilities and needs.

Athletic Facilities, new public roads, and telecommunications facilities are prohibited in Natural Areas. Restoration,
stewardship, trails, and maintenance and renovation of existing facilities and structures are allowed.

Other activities are only allowed after public involvement and adoption of a Master Plan. This section would replace the
existing “Chapter X - Park Development Limitations,” which applies only to Springbrook Park.

For more information contact the City Recorder/City Elections Officer at (503) 534-4225 or
CityRecorder@lakeoswego.city.
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